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CPI NI ON OF THE COURT

This is an appeal froma judgnment follow ng a bench trial denying
the plaintiff conpensatory damages. Appellant chall enges
the trial judge's refusal to award danmages, denial of a request for

conti nuance, and exclusion of the deposition testinony. For the reasons
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stated herein, we affirmthe trial court's decision.

FACTS

On Decenber 8, 1989, appell ant Edgardo Santana ("appellant" or
"Santana") was enployed as a |ineman replacing tel ephone pol es when he
was knocked to the ground and | ost consciousness after being struck by
truck driven by Wnston Mack ("appellee" or "Mack"), according to the
testi nony adduced at trial. Appellant was taken to the energency room
of the St. Croix Hospital on Decenber 12, 1989, where he was treated for
injuries to his left shoul der, chest, back, and neck. Sanatana
testified that despite his |oss of consciousness, he was sent hone that
sanme night, but returned to the hospital on January 18, 1990. The
physician who treated himon St. Croix, Dr. Walter Pedersen, prescribed
nmotrin 600 ng. for his pain. Joint Appendix ("J.A ") at 52-54.
Appel l ant also travelled to Puerto Rico where he was x-rayed and treated
by Dr. Mntilla on January 2, 1990 and January 9, 1990, who al so
prescribed notrin.

Santana testified that he was unable to work for three nonths
after the incident and that even after he returned to work he was unabl e
to continue working as a lineman due to the injury to his shoul der.
Because he could not keep up with the duties of a |ineman, appellant was
given light duties, consisting mainly of handing materials to the his
co-workers. J.A at 64-72. Appellant stopped working on that job in
April, 1990.

On April 20, 1990, Santana sued Mack for danmmges arising out of
personal injuries he sustained.® At the bench trial on June 1, 1993,

appel l ant and his three witnesses testified about the incident that

1 A Default Judgnent, which had been entered agai nst appellee by the
Clerk of the Territorial Court on June 11, 1991 was set aside on June 13,
1992.
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occurred on Decenber 8, 1989. Wen his listed expert w tness, Dr.
Pedersen, failed to appear at trial, appellant sought to introduce the
doctor’s deposition testinony under the "in the interest of justice"
catchal | exception of FED. R CvVv. P. 32(a)(3)(E).? The court denied the
notion. Appellant then unsuccessfully noved for a continuance.

At the conclusion of the trial, the judge denied Mack's notion for
a directed verdict and ordered the parties to submt nenoranda of |aw on
the i ssue of "whether further corroboration was required to sustain an
award of damages in a personal injury case." |In an Order entered on
Sept ember 15, 1993, the trial court held that defendant was |iable,? but
deni ed Santana' a request for damages as specul ative. The judge
concl uded that appellant had failed to produce proof, in addition to his
own testinony, sufficient to allow the determ nation of danmages to a
"reasonabl e certainty." The court ruled that "[a]n award for | oss
i ncone requires corroboration of plaintiff's testinony. Such award
cannot be based on conjecture and nust be supported by sonething nore
than plaintiff's own self-serving statenents.” J.A at 49 (Order dated
Sept enber 15, 1993)(citing Connally v. Chardon, 1978 St. X. Supp. 372,
CD-ROM Cct. 1994 ed. (D.V.I. App. 1978).

DI SCUSSI ON

The Territorial Court's disallowance of the deposition testinony
of appellant's expert witness, as well as its denial of the continuance,
is reviewed for abuse of discretion. Colon v. Governnment of the Virgin

I sl ands, V.Il. BBS 92CR69A.DT1 (D.V.I. App. 1994)(reviewing a trial

2 The rules governing the Territorial Court in effect at that tine
required the practice and procedure of that court to "conformas nearly as may
be to that in the district court in |like causes.” Terr. G. R 7

2 Although Mack had contended that Santana hit his truck, the trial
judge’s finding that Mack was |iable was not appeal ed.
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court's ruling on adnission of evidence); Janmes v. Janes, 24 V.I|. 122
(D.V.l. App. 1988)(reviewing a trial court's denial of a notion to
continue). W exercise plenary review over the trial judge's
interpretation and application of Virgin Islands law as it pertains to
the i ssue of damages. Ross v. Brickler, 26 V.I. 314, 318, 770 F. Supp
1038, 1042 (D.V.l. App. 1991).* If it is determ ned that the Territorial
Court properly construed Virgin Islands | aw regardi ng proof of danmages,
we review its finding that no damages were awardabl e under a clearly
erroneous standard. "Unless the determination either (1) is conpletely
devoi d of mninmum evidentiary support displaying sone hue of
credibility, or (2) bears no rational relationship to the supportive
evidentiary data" the reviewing court may not disturb the | ower court’s
findings. Stridironv. I.C, Inc, 20 V.I. 459, 462-63, 578 F. Supp.
997, 999 (D.V.l. App. 1987)(citation onitted).

Excl usi on of Deposition Testinony and Denial of Continuance.

We first consider whether the trial judge abused his discretion in

4 As we have noted el sewhere, the Appellate D vision should be viewed as
an internmediate Virgin Islands court of appeals whose decisions on matters of
local, Territorial |aw should be upheld unless based on "nanifest error™ or an
interpretation which is "inescapably wong." E.g., N bbs v. Roberts, V.I. BBS
91CI 29A.DX2 (D.V.1. App. Feb. 18, 1995);In re Barrett, V.l. BBS 91Cl 159A. DX2
(D.V.1. App. Jan 31, 1995). Wth the 1984 anmendnents to the Revised Organic
Act of 1954 § 23A(b), 48 U S.C § 1613a (1976 & 1986 Supp.), reprinted in V.I.
CooE ANN., Historical Docurments, 61 (1967 and 1994 Supp.), the Congress has
extended the principles of federalismto the judicial systemof this
Territory. At |least one panel of the Court of Appeals for the Third Circuit
has endorsed this view of our role. In ruling that it |acked appellate
jurisdiction over an order of the Appellate Division, the court of appeals
construed "the schenme of appellate review enacted by Congress" via the 1984
anendnments to the Revised Organic Act of 1954 as "encouragenent of the
devel opnent of a local Virgin Islands appellate structure with greater
autonony with respect to issues of Virginlslands law. . . ." In re Aison
837 F.2d 619, 622 (3d Gr. 1988). Since In re Alison and the appointnent of
two permanent resident District Court judges, the Appellate Division consists
of three-judge appell ate panels made up of both District Court judges and a
rotating Territorial Court, all of whomare well versed in the | aw of the
Virgin Islands.
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denyi ng appellant's notion to continue and refusing the admi ssion of the
deposition testinony of his expert nedical wtness after the doctor
failed to appear at trial. Santana concedes that the wi tness had not
been subpoenaed, but submits that this was a matter of courtesy and not
a lack of diligence, arguing that the failure of the doctor to appear
was due to circunmstances beyond appellant's control, and that the action
becane a casualty of the witness' busy practice. Appellant concedes
that he did not subpoena the doctor "based on Dr. Pederson's statenent -
- overt statenment that he would not be available [for trial]"
Suppl enent to J. A at 94-95. No subpoena was issued even though Santana
al l eges that the doctor's testinony would have corroborated his danages
claim Appellant also contends that there would have been no prejudice
to Mack because he had been given the opportunity to cross-exam ne
Pedersen at the deposition. Finally, Santana argues that "the
ci rcunstances were exceptional, as to nake it desirable in the interest
of justice . . . to allow the deposition to be used." Feb. R Qv. P.
32(a)(3)(B).°

We find no basis for invoking the exceptional circunstances
provision of Rule 32(a)(3)(E) or for concluding that the trial court
shoul d have granted a conti nuance. Appellant made no effort to serve
Dr. Pedersen with a subpoena, nor did he attenpt to show that he had

been unable to procure the doctor's attendance, which is a prerequisite

5 Since this appeal involves a trial determination on the nerits, the
guides for reviewing a dismssal, a default judgment, or the equival ent
t hereof, do not cone into play. Poulis v. State FarmFire & Casualty Co., 747
F.2d 863 (3d Cir. 1984)["Poulis II"]. The fact that the actions or om ssions
of plaintiff's counsel may have been a factor in the result of the trial does

not bring it within Poulis Il. Indeed, the Court of Appeals there
acknow edged that "a client cannot always avoid the consequences of the acts
or omssions of its counsel." 1d. at 868 (citing Link v. Wabash

Railroad, 370 U.S. 626, 633 (1962)). The trial court's order awardi ng no
damages was a decision on the nerits after a trial and can in no way be
consi dered a sanction or punishment inposed on a client for conduct of its
counsel
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to using a discovery deposition in lieu of live testinony. See FED. R
CGv. P. 32(a)(3)(E). Appellant had nore than anple notice of the
upconing hearing to prepare his case and subpoena needed wi tnesses.?®
Based on the record before us, we find no abuse of discretion by the
trial court in excluding the deposition testinony or refusing to

continue the matter. The overl oaded state of the Territorial Court's

docket in the spring of 1993 is well docunented.

Proof of Dammges

It is axiomatic that a plaintiff nust prove every elenent of the
claim including conpensatory danmages, "with as nmuch certainty as the
nature of the tort and the circunstances permit."’ Appellant's only
proof of the nature and extent of his injuries presented and adnitted at
trial were his own testinony and recei pts docunenting the four nedica
visits. The only evidence of |ost inconme was Santana's testinony that
he had been earning $700.00 per week before the accident occurred.® W

nmust deternine whether this evidence established appellant's injuries

5 The record of proceedings indicates that a Notice of Hearing for the
June 1, 1993 hearing was filed and served on counsel on April 22, 1993, after
several continuances had al ready been granted. J.A at 3-6.

” In the Virgin Islands, in the absence of local lawto the contrary,
the rules of common | aw, as expressed in the Restatenents of Law, are the
governing rules of decision. See V.I. CooE ANN. tit. 1, 8 4. The Restatenent
(Second) of Torts, 8§ 912, entitled 'Certainty,' provides:

One to whom anot her has tortiously caused harmis entitled to
conpensatory damages for the harmif, but only if, he establishes
by proof the extent of the harmand the anount of the noney
representi ng adequate conpensation with as much certainty as the
nature of the tort and the circunstances pernit. (enphasis added)

8 At trial, appellant unsuccessfully sought to introduce a "Enployer's
Report" to show that before the accident, he was earning $700. 00 per week.
Appel | ee objected to the introduction of this exhibit for |ack of proper
foundation. See J. A at 68-69, 82. Santana here assigns no error to the
exclusion of this exhibit from evidence.
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and damages with the requisite certainty permtted by the circunstances
and nature of the tort.

In Connally v. Chardon, this Court noted that, although "[a]s a
general rule, lay testinony is sufficient to support a finding of
proximate cause . . . , '[e]xpert evidence is often required to
establish the causal connection between the accident and sone item of
physical or nental injury unless the connection is a kind which would be
obvious to laynen, such as a broken |leg from being struck by an

aut onobi | e. Connal ly, 1978 St. X. Supp. at 377, quoting 2 HARPER AND
JAMVES, THE LAWOF TorTS, § 20.2, pp. 1116-17. Although the trial judge
found appel |l ant had not proved any damages, he did not address each of
appel lant's item zed out-of -pocket damages, nanely, costs for nedica
care and |loss of inconme. W review the damages evi dence to determne
its sufficiency.

Regar di ng nedi cal expenses, a |lay person such as appellant is not
qgqualified or conpetent to testify to the nature of the nedical tests or
why they were given. W adopt as a general principle the rule that a
plaintiff nust present nedical testinony that the charges itemized in
his nedical bills were reasonable and the services being billed were
necessary for treatment of the trauma suffered by plaintiff.® Applying
this rule, we find no error in the court's denial of recovery for costs
of nedical care as there is no such expert nedical evidence in the
record.

Regardi ng appellant's proof of |ost earnings, "an award for | ost
i ncone cannot be based on conjecture and nust be supported by sonething
nore than the plaintiff's own self-serving statenents, particularly when

such statenments are anbi guous and uncertain . Connal ly, 1978 St

® This is the rule in Pennsylvania, and we find it to be a nost
reasonabl e one. Piwoz v. lannacone, 406 Pa. 588, 597, 178 A.2d 707, 711 (Pa.
1962), cited in Medunic v. Lederer, 533 F.2d 891, 894 n.4 (3d Cir. 1976).
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X. Supp. at 377. Moreover, section 912 of the Restatenent (Second) of
Torts requires a reasonable certainty of proof of damages for relief.?'
Since appellant failed to i ntroduce any i ndependent evi dence
corroborating his testinony regarding his earnings before the accident,

we find no error in the trial court's denial of recovery for |oss of

i ncone.

CONCLUSI ON

Based on the record before this Court, we find no abuse of
discretion in the trial court's refusal to adnit deposition testinony of
an unsubpoenaed witness or by its refusal to grant a conti nuance based
on that witness' failure to appear. The trial judge correctly applied
Virgin Islands | aw when he deni ed an award of danmges to appellant based
on the lack of sufficient evidence. Accordingly, the Territorial

Court's decision is affirnmed. An appropriate order will be entered.

FOR THE COURT:
/ ss/

THOVAS K. MOORE
CHI EF JUDGE

DATED: June 23, 1995

10 Courts have interpreted this as requiring corroborative proof of |oss
of earnings and earning power. E.g., Medunic, 533 F.2d at 894 n.4, (citing
CGordon v. Trovato, 234 Pa. Super 279, 286, 338 A 2d 653, 657 (Pa. Super. C.
1975)).



